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How to ensure the EU FLEGT licensing scheme will contribute to
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25 September 2005

The undersigned NGOs have serious concerns with regards to the current Regulation for the
FLEGT Licensing Scheme and the Negotiation Mandate for the Voluntary Partnership
Agreements (VPAs). It is our view that the current Regulation is too weak and instead of
contributing to the control of illegal timber imports may actually contribute to laundering illegally
produced or illegally traded timber, hinder the drive towards sustainable forest management and
undermine local and national campaigns for improved forest management. Therefore, before
adopting the FLEGT Regulation and Negotiation Mandate, we urge you to address the
weaknesses in existing proposals and act on the following proposals:

AVOIDING THE CIRCUMVENTION OF THE FLEGT SYSTEM
The current licensing scheme will not touch the exports to non-EU countries. This gap allows
exports of illegal forest products to the EU to continue, in particular by laundering through third
countries, but also through timber from unknown sources being laundered into VPA partner
countries. This will limit the impact and the legitimacy of the licensing scheme. To remedy this
problem as much as possible, we believe that:

e Mandatory licensing of all exports must be a pre-condition of the VPA;

e Timber imports into a VPA producer country must be listed as ‘unknown source’ and
not as Tlegally sourced’;

LEGISLATION TO PROHIBIT THE IMPORT OF ILLEGAL TIMBER AND
PROMOTE SUSTAINABLE FOREST MANAGEMENT

It should be acknowledged in the Regulation that the licensing scheme is not the objective, but a
tool to control illegal timber imports and to promote sustainable forest management. It should
also be acknowledged, that there is a risk of illegal timber from partner countries being laundered
via third countries and possibly re-exported to the EU as processed products including pulp,
paper and furniture. To fill the gaps in the voluntary regime, we urge the EU Member States to
call on the European Commission to submit, without further delay, a comprehensive legislative
proposal that will prohibit the import of all illegally sourced timber and wood products into the
EU, regardless of the country of origin, while stating sustainable forest management worldwide
as the final objective.



ACCOMODATION OF EXISTING PRIVATE SCHEMES

We are concerned by the wording of article 4(2) of the proposed Regulation, which states that
the FLEGT licensing scheme will be built on existing licensing schemes in producer countries.
Forest certification schemes are also licensing schemes. Clear safeguards are needed to prevent
the endorsement of ineffective licensing systems and illegitimate and unsustainable practises,
particularly with regards to forest certification schemes. A number of these schemes have been
heavily criticised for being corrupted and ineffective for the verification of legality. They have
also been criticised for green-washing current non-sustainable forest management practises. Only
a few would meet the minimum requirements listed by the Council (see box 2).
To be credible, we believe that the FLEGT licensing scheme should be developed in close
consultation with civil society groups, consist of clear non-negotiable minimum requirements for
legal compliance and include clear steps towards sustainability.

If timber from producer countries, such as Malaysia, Indonesia, Cameroon, Congo and Ghana,
which all have serious problems with legality (varying from infringement of local peoples and
indigenous peoples rights to cutting outside concessions and non payment of taxes) will be
licensed as legal without due consultation with civil society actors and without changes in existing
forestry governance and forest management, the FLEGT system will backfire and not contribute
to ensure openness and transparency, as well as fair consultation of all stakeholders, during the
phases of development and implementation of the FLEGT license, we urge the European
Commission to set up an EU advisory group, involving representatives of civil society and
members of the European and National Parliaments, to inform them regulatly of the
negotiations progress and allow them to provide input.

INDEPENDENT MONITORING / THIRD PARTY VERIFICATION
Independent monitoring and third party verification of the FLEGT system should be guaranteed.
The preamble to the Regulation should recognise the absolute need for independent monitoring
of the licensing scheme itself and of forest related law enforcement. The regulation should state
the purpose of independent monitoring more clearly and provide for the involvement of civil
society in monitoring.

The principles of independent monitoring projects should be identified to support the effective

implementation of projects and the achievement of their objectives. Therefore the independent

observer, the organisation or agency charged with implementing an independent monitoring,

project should:

a) be an organisation or body independent of government with international credibility and be
acceptable to a broad range of stakeholders

b) have the freedom of access to information related to the timber sector and trade in question;

c) be free to publish its findings;

d) report to an identified body, including representatives of all the relevant major groups,
including concerned governments to discuss the implementation of the project and that
should be charged with concluding if the project was functional or not...

The regulation must include a requirement for independent monitoring of the ‘verification of
legality licensing scheme’ itself and of forest related law enforcement in the country with which a
VPA has been concluded. Specific articles of the Regulation should be included to the effect that:
acceptance of any timber import license requites, nter alia, confirmation against an established
register that an independent monitoring project/process is in place and functioning before any
certificate can be accepted by a member states designated authority.

The exact functioning and framework for the independent monitoring projects to be
implemented should be detailed in the VPAs to be negotiated with the partner countries. The
preamble of the regulation should make this explicit.



OUTLINING EU ASPIRATIONS AND MINIMUM REQUIREMENTS

BOX 2 : Council Conclusions must be implemented

In October 2003, the Agriculture Council called on the European Community and

its member states, while implementing the FLEGT Action Plan to:!

- strengthen land tenure and access rights especially for marginalized, rural
communities and indigenous peoples;

- strengthen effective participation of all stakeholders, notably of non-state actors
and indigenous peoples, in policy-making and implementation;

- increase transparency in association with forest exploitation operations,
including through the introduction of independent monitoring;

- reduce corruption in association with the award of forest concessions and the
harvesting and trade of timber;

- engage the private sector of the timber producing countries in the efforts to
combat illegal logging.

The Agriculture Ministers acknowledged the fact that ‘forest law enforcement,
governance and trade needs to be addressed within the framework of sustainable
development, sustainable forest management and poverty reduction, as well as social
equity and national sovereignty”’;

The EU Member States need to ensure that the Regulation as well as the Negotiation
Mandate will lead to the implementation of the points set out by the Council (Box 2). In
particular it should be acknowledged in the Regulation that the end goal of the FLEGT

licensing scheme is to contribute to sustainable forest management.

The minimum requirements include:

the VPAs must commit the producer country to a programme of activities and milestones
that will tackle the weaknesses in forest sector governance and that contributes to socially
and ecologically responsible forest management. To be legitimate, we believe that civil
society must be involved in the negotiations and implementation of FLEGT partnership
agreements, as well as in the process reviewing a country’s forest related laws to identify
weaknesses and injustices and, where necessaty, the development of proposals for change;
The VPAs should encompass: strengthening land tenure and access rights especially for
marginalized, rural communities and indigenous peoples; strengthening effective
participation of all stakeholders - notably of non-state actors and indigenous peoples - in
policy-making and implementation; increasing transparency in association with forest
exploitation operations; and reducing corruption in association with the award of forest
concessions and the harvesting and trade of timber.

Licensing must not start until the producer country has adopted the legislation and
enforcement systems necessary to ensure a basic level of responsible forest management. In
most cases this will first requite a comprehensive independent forest sector review to agree
on the fundamental roles of forests, covering the aspects in the point above.

The VPAs must include a provision for the Community to suspend recognition of a licence
if the producer country is not making sufficient progress towards the milestones.

PRODUCT COVERAGE.
Illegality in the trade occurs in the full range of wood products, and the FLEGT licensing scheme
therefore must cover the whole chain of wood processing. The list of products to which the

! Council of the European Union (2003) Communication from the Commission to the Council and the European
Parliament on Forest Law Enforcement, Governance and Trade (FLEGT): Proposal for an EU Action Plan — Council
Conclusions. p 3



FLEGT licensing scheme applies should be broadened to multiple sourced wood products,
including paper and paper pulp. There are no technical obstacles to including composite
products.

In the case of measures to combat illegal logging, the aim is to: prevent loss of biodiversity;
ensure respect for the rights of indigenous peoples and local communities; ensure prudent and
rational use of natural resources; promote tresponsible forest management; and support
sustainable development. It would, therefore, be inappropriate to use, as a basis for the new
legislation, Article 133 of the Nice Treaty, which covers commercial policy, since these crucial
issues are not included in the aim of that legislation. The undersigned NGOs therefore maintain
that the most appropriate legal basis of the Nice Treaty would be Articles 175 (Environment).

REGULAR EVALUATION OF THE FLEGT SYSTEM

The current draft Regulation will not provide sufficient guidance for evaluating its impact. The
effectiveness of the Regulation and of individual partnership agreements, as well as the social and
environmental impact of the licensing scheme, must be evaluated periodically, as follows:

e The Commission must provide indicators and targets to evaluate the effectiveness of the
Regulation and the VPAs, in terms of their environmental and social impact;

e The Regulation must establish a multi-stakeholder Forum to meet periodically in order
to discuss the functioning and the impact of the FLEGT licensing scheme, and to make
yearly recommendations to the European Community.

e The Regulation must foresee in a publicly available database for custom services, which
covers specifically each FLEGT licence, covering a consignment that arrives at the
border of the EU.

e The Regulation must foresee in a dispute settlement mechanism. The Commission
should develop such a mechanism as part of a wider institutional framework to ensure
proper implementation of the partnership agreements.

FUNDS

We are concerned that the Commission at the present time lacks the staff and financial resources
to implement the licensing scheme, and in particular the negotiation of partnership agreements.
Furthermore there is not a budget in the draft Regulation for financial support to VPA countries,
while the creation of a licensing scheme, consultation with civil society and verification and
independent monitoring are costly. The Commission and the EU member states must allocate
sufficient funds to the FLEGT process to ensure its effective implementation.
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